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I 

I. BACKGROUND 

1. The United States of America, on behalf of the Administrator of the United States 
Environmental Protection Agency (EPA), and the State Plaintiffs, the New Jersey Department of 
Environmental Protection and the Administrator of the New Jen;ey Spill Compensation Fund 
(collecliyely, the Plaintiffs), filed complaints in this consolidated matter pursuant to Sections 106 
and 107 of the Comprehensive Environmental Response, Compensatiun, and Liability Act of 1980, 
as amended (CERCI.A), 42 U .S.C. §§ 9606 and 9607, as well as pumiant to various State statutes, 
including the New Jersey Spill Compensation and Control Act, N.J.S.A. 58:10-23 eJ seq. (Spill Act), 
the New Jersey Sanitary Landfill Closure and Contingency Fund Act, N.J.S.A. 13:1E-100 et seq. 
(SIUlitary Landfill Closure Act) and the New Jersey Water Pollution Control Act, N.J.S.A. 58: lOA-1 
et .w:q. (WPCA), seeking injunctive relief regarding the cleanup of the Combe Fill South Landfill 
Superfund Site in Chester, New Jersey (the Site), recovery of costs incurred and to be incurred in 
responding to the release or threat of release of hazardous substances at or in conne~tion with the 
Site (Response Costs) and compensation for damages to natural resources ns a result of 
contamination at the Site. 

2. Waste Management, Garb co Associates, lnc. (or Garbco) fl.k/a J. Filiberto Sanitation, Tnc., 
Chester Hills, Inc., Joseph B. Filiberto and John C. fi.liberto in entering into this Consent Decree 
(Decree) do not admit any liability to Plaintiffs arising out of the transactions or occurrences alleged 
in the complaints. 

3. The United States and State Plaintiffs have reviewed the Financiallnformation submitted 
.by the Settling Defendants to determine whether, and to what extent, the Settling Defendants nrc 
financially able to pay response costs and damages incurred and to be incurred at the Site. Based 
upon this Financia] Information, the Plaintiffs have determined that the Settling Defendants are able 
to pay the amounts specified in Section VI, based upon each of the Settling Defendanes specific 
ability-to-pay, including available insurance coverage. ln return. for releasing c.ertain 
indemnification claims, Waste Management will receive a limited credit and contribution protection 
if it i~ found to be a successor to any Settling Dcfcndant(s). 

4. The Settling Defendants represent that the total amount received in settlement with their 
insurance carriers, not including any contingency payment to their counsel nor legal expenses 
incurred by the Settling Defendants, is $13,645,795.81 as ofMarch 1, 2005. Settling Defendant:s 
further represent, by signing this Consent Decree, that they have received signed agreements from 
their insurers, purs·uant to which they will receive all necessary monies 10 pay the amounts specified 
in Section VI to the United States and State Plaintiffs. The Settling Defendants will maintain the 
monies received from their insurance canicrs in escrow accounts, as required by the terms of this 
Decree. These escrow accounts will be used to pay the amounts specified in Section VI of this 
Decree. 

5. The Plaintiffs and Settling Defendants agree, and this Court by entering this Decree ftnds, 
that this Decree has been negotiated by the Parties in good faith, that settlement of this matter will 
avoid prolonged and complicated litigation between the Parties, and that this Decree is fair, 

..... --. .. __ ··-· --------·--··-- -----'---
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reasonable, and in the public interest. 

THEREFORE, with the consentofthe Parties to this Decree, it is ORDERED, ADJUDGED, 
AND DECREED: 

ll. JURISDicriON 

6. This Court bas jurisdiction over the subject matter ofthis action pursuant to 28 U.S.C. 
§§ 1331 and 1345 and 42 u.s.c. §§ 9606,9607 and 9613(b) and also has pen;onaljurisdiction over 
the Settling Defendants. Settling Defendants consent to and shall not challenge entry of this Decree 
or this Court's jurisdiction to enter and enforce this Decree. 

Ill. P AR.TIES BOUND 

7. This Docree is binding upon and enforceable between the Plaintiffs, Waste Management, 
and Settling Defendants, including lheir heirs, successors and/or assigns, e)tccpt as set forth in 
Paragraph 8.m. of Section IV (Definitions). Ally change in ownership or corporate or other legal 
statUii, including, but not limited to, any transfer of assets or real or personal property, shall in no 
way alter the status or responsibilities ofthc Settling Defendants under this Decree. 

IV. DEFINITIONS 

8. Unless otherwise expressly providt:d herein, tei'IIlll used in this Decree which are defined 
in CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to them 
in CERCLA or in. such regulations. Whenever terms listed below are used in this Decree or in any 
appendix attached hereto, the following definitions shall apply: 

a. "CERCLA" shall mean tbe Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 960 I, et seq. 

b. "Consent Decree" shall mean this Decree and all appendices attached hereto. ln 
the event of conflict between this Decree and any appendix, this Decree shall control. 

c. "Day" shall tnean a calendar day. In computing any period of time under this 
Decree, where the last day would fall on a Saturday, Sunday, or federal holiday, the period shall run 
until the close ofbusiness of the next working day. 

d. ..DOJ" shall mean the United States Department of Justice and any successor 
departments, ugencie!l or instrumentalities of the United States. 

e. "EPA" shall mean the United States Environmental Protection Agency and any 
successor departments, agencies or instrumentalities of the United States. 

f. "EPA Hazardous Substance Superfund" or "Superfund .. shall mean the Hazardous 

• 4-



Case 2:98-cv-04781-WHW-SDW Docum ~~ 952 Filed 10/28/2005 Page 5 of 35 

Substance Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507. 

g. ''Financial Infonnation" shall mean those financial 'documents identified in 
Appendix A. 

h ... Paragraph" shall mean a portion of this Decree identified by an Arabic numeral 
or an upper or lower case letter. 

i. "Parties" shall mean the United States, State Plaintiffs, Settling Defendants, and 
Waste Management of New Jersey, Inc. 

j. ''Plaintiffs" shalt mean the United States and the New Jersey Department of 
Environmental Protection, the Commissioner of the New Jersey Department of Environmental 
Protection, as trustee for State natural resources, and the Administrator of the New Jersey Spill 
Compensation Fund. 

k ... RCRA"shall rrscantheSolid Waste Disposal Act, 42 U.S.C. § 690l,etseq. (also 
knoWn as the Resource Conservation and Recovery Act). 

l. "Section" shall mean a portio11 ufthis,Decree identified by a Roman numeral. 

. m. "Settling Defendants" shall mean only John C. Filiberto, Joseph B. Filiberto, 
Chester Hills, Inc., and Garbco Associates, Inc. (Garbco), flkJa l: Filibcrto Sanitation, Inc., and 
officers and directors of the corporate Settling Defendants, acting in that capacity. Settling 
Defendants, as used herein, does not include any party in these consolidated cases who is deemed 
to be a successor in liability to the claims in this action. 

n. "Site" shall mean the Combe Fill South Landfill Site, located at Parker Road, 
Chester, New Jersey and depicted more clearly on the map attached as Appendix B. For the purpose 
of this Decree, Site shall also mean, in addition to the property within the boundaries of the Combe 
Fill South Landfill, all areas to which hazardous substances discharged at the Site have migrated. 

o. "State Plaintiffs" shall mean the New Jersey Department of Environmental 
Protection (including the Department in its c~pacity as trustee for State natural resources), the New 
Jersey Spill Compensation Fund and it~ Administrator. 

p. ''Superfund Interest" shall mean inter~t at the Tate specified for inleresl on 
investments of the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, 
compounded annually on October I of each year, in accordance with 41 U.S.C. § 9607(a). The 
applicable rate of interest shall be the rate in etl'ect at the time the interest accrues. The rate of 
interest is subject to change on October 1 of each year. 

q. "Waste Management" shall mean Waste Management of New Jersey, Inc. 

-5· 
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V. STATEMENTOFPURPOSE 

9- By entering into this Decree, tbc mutual objective of the Parties is for Settling Defendants 
to tnake a cash payment to address and 1.o the extent permitted by law, as limited by the terms of this 
Decree, resolve all their alleged respective potential liability for the Site as provided in the Covenant 
Not to Sue by Plaintiffs in Section vm, and subject to the Reservations of Rights by .P1aintiff.c; in 
Scelion IX. 

VI. ESCROW AND PAYMENT OF RESPONSE COSTS 

10. By March 15, 2005, the Settling Defendants shall establish an interest-bearing escrow 
account ("Settlement Escrow Account") to maintain the $1 2.5 million received after December I, 
2004 in settlement from their insurance coverage. Settling Pcfendants have provided the United 
States and State Plaintiffs 11 copy of the Settlement Escrow Account agreement. The Settlement 
Escrow AccoWit agreement provides that the escrow trustee pay, in accord with the requirements 
of this Decree, upon entry, the United States and State Plaintiffs the funds held in escrow and all 
interest which has accrued on such funds between the date of lodging and the date of payment to the 
United States and State Plaintitl's, as required pursuant to this Section. Tn lieu of establishing the 
Settlement Escrow Account, Settling Defendants may make payments required by this Paragraph 
to a Court Registry ("CRJS'') Account established by the United States, in accordance with all other 
requirements of this Section. The allocation of payments from the Settlement Escrow Account, as 
set forth in paragraphs 11 and 14, relates to the proportion of insurance coverage available to each 
respective Settling Defendant, pursuant to the insurance policies disclosed' by the Settling 
Defendants. 

11. Paymt\nt of United States Response Costs. Within 3 0 days of entry of this Decree, 
Settling Defendants shall make the following payments in reimbursement of federal response costs: 

a. Joseph B. Filiberto shall pay to the EPA Hazardous Substance Superfund 
(Superfund) $225,000. 

b. John C. Filiberto shall pay to the Superfund $225,000. 

c. Chester Hills, Inc. shall pay to the Superfund $1,174,500. 

d. Garbco shall pay to the Superfund $9,625,500. 

e. Ninety percent of the interest accumulated in the escrow account specified 
in Paragraph 10. This payment shall be credited in equal parts to each of the 
four Settling Defendants. 

12. Payrncnt(s) shall be made by FedWirc Electronic 'Fund.-. Transfer (EFT) to the United 
States Department of Justice account in accordance with current EFT procedures, referencing USAO 
File Number ·-' BPA , Region n and Site Spill lD Number 02-56, and DOJ Case 

-6· 
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Number 90-11-l-1134/l. Payment(s) shall be made in accordance with jnstructions provided to 
Settling Defendant by the Financial Litigation Unit of the United States Attorney's Office in the 
District ofNew Jersey. These instructions will he provided following lodging ofthe Decree. Any 
payment received by the Department ofJustice after 4:00p.m. Enstet·n Time shall be credited on lhe 
next business day. 

13. The total amount paid to EPA pursuant to this Section shall be deposited in the Combe 
Fill South Superfund Site Special Account within the EPA Hazardous Substance Superfund to be 
retained and used Lo conduct or finance response actions at or in connection with the Site, or to be 
transterred by EPA to the EPA Hazardous Substance Superfund. 

14. Payment of State Plaintiff!l' Response Costs. Within 30 days of entry ofthi-s Decree, 
Settling Defendants shaH make tho following payments in reimbursement of the State Plaintiffs' 
Response Costs, in the form of a certified or cashier's check: 

a. Joseph B. Filiberto shall pay State Plaintiffs $25,000. 

b. John C. Filiberto shall pay State Plaintiffs $25,000. 

c. Cl1estcr Hills, Inc. shall pay State Plaintiffs $130,500. 

d. Gnrbco shall pay State Plaintiffs $1,069,500. 

e. Ten percent of the interest accumulated itl the escrow account specified in 
Paragraph 10. This payment shall be credited in equal parts to each of the 
!our Settling Defendants. · 

Each check shall be made payable to "Treasurer, Stale of New Jer:scy", and forwarded by United 
States certified mail to: 

Section Chief, Cost Recovery & Natural Resources Damages Section 
Division of Law, New Jersey Department of Law & Public Safety 
25 Market Street 
Post Office Box 093 
Trenton, New Jersey 08625 

15. Litigation Escrow Account. 

a. Upon signing this Decree, Settling Defendants shall also maintain a separate 
interest-bearing escrow account ("Litigation Escrow Account") for the sole purposes of paying 
reasonable legal expenses related to this settlement, reasonable payments to Garbco for costs in 
connection with the Site and this litigation, and paying taxeR due on any intcrc:st accumulated in both 
the Settlement Escrow and the Litigation Escrow Accounts. No monies, including accrued interest, 
from this account :shall be paid directly or indirectly to the Settling Defendants for any purpose. 

-7-
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' 

Settling Defendants have provided the Litigation Escrow Account agreement to the United States 
and State Plaintiffs~ The Litigation Escrow Account shall consist of all remaining settlement 
payments received by the Settling Defendants from settlements between the Settling Defendants and 
their insurance carriers, in relation to the Site, prior to Dcccnlber 1, 2004. 

b. The Settling DefcndanU! represent that as of March 1. 2005, the amount of aU 
remaining settlement payments received by the Settling Defendants from settlements between the 
Settling Defendants and their insurance carriers, 4t relation to the Site, prior to December l, 2004, 
is $1,145,795.81. 

c. Beginning on Match 1, 2005, and every ninety days thereafter until payment is 
made pursuant to Paragraph 15(d), Settling Defendants shall provide an accounting to 
representatives ofthe United States and the State Plaintiffs, as listed in Section XTll, ofall interest 
accruod and expenses paid by the Litigation Escrow Account ' 

d. Ninety days after entry of this Decree if no appeal of its entry is taken, or upon 
ftnal resolution of any appeal ofthe entry of this Decree, Settling Defendants shall provide a final 
accounting for the Litigation Escrow Account and pay all funds remaining in the Litigation Escrow 
Account to the United States and State Plaintiffs: 

i. Ninety percent of the monies remaining in the Litigation Escrow Account, 
including accrued interest, shall be paid to lhc United States pursuant with th~o~ payment provisions 
in Paragraph 12. 

ii. Ten percent of the moiUes remaining in the Litigation Escrow Account, 
including accrued interest, shall be paid to the State Plaintiffs. Payment shall be by check made 
payable to"Treasurer, State ofNew Jers~:y", and forwarded by United States certified mail to: 

Section Chief, Cost Recovery & Natural Resources Damages Section 
Division of Law, Now Jersey Department of Law & Public Safety 
25 Market Street 
Post Office Box 093 
Trenton, New Jersey 08625 

iii. At the time of payment from the Litigation Escrow Account, notice of 
payment shall be sent by Settling Defendants to the representatives of the United States and State 
Plaintiffs listed in Section XIU of this Decree. 

e. The payments made from the Litigation Escrow Account to the United States and 
State PJaintiffs porsuant to this Section shall be credited as follows: seventy percent of each payment 
to Chester Hills, Inc.; twenty-five percent of each payment to Garbco Associl:~.tcs, lnc.; two and a 
halfpercent of each payment to John C. filiberto; and two and a halfpercent of each payment to 
Joseph B. Filiberto. The allocation of payments set forth 1n this paragraph relates to the proportion 
of insurance coverage available to each respective Settling Defendant, pursuant to the insurance 

- g-
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policies disclosed by the Settling Defendants. 

16. Any person that is determined by the United States and State Plaintiff.o;, or held by a 
court of compotentjutisdiction to be a successor to any Settling Defendant(s) shall receive a credit 
against their CERCLA liability as a successor to the Settling Defcndant(s) from the United States 
and State Plain till's equal to the amount of the payment(s}made by that (those) Settling Defendanl(s) 
pursuant to this Decree. 

17. The obligation of Settling Defendants, pursuant to the preceding Section, to pay 
amounts owed the United States and the State Plaintiffs under this Decree are joint and several. In.· 
the event ofthe insolvency or other failure of any Settling Defendant to implement the requirements 
of this Decree, the other Settling Defendants shalt make the required payments. 

VII. FAILURE TO COMPLY WITH DECREE 

18. Interest on Late Payments, If Settling Defendants fail to make any payment under the 
preceding Section by the required due date, Superfund Interest shall accrue on the unpaid balance 
through the date of payment. 

19. Stipulated Penalty. 

a. If any amounts due under the preceding Section are not paid by the required date, 
the Settling Defendants shall collectively be in violation of this Decree and shall pay, ns a stipulated 
penalty, in addition to the Superfund Interest required by this Section, $2,500 per violation per day 
that such payment is late, to each party that has not been paid. 

b. Stipulated penalties are due and payable within 30 days ofthe date of the demand 
for payment ofthe penalties by F.PA or the State Plaintiffs. The obligation of Settling Defendants 
to pay stipulated penalties incurred pursuant to this Section to the United States and the State 
Plaintiffs are joint and several. 

c. Penalties shall accrue as pl'ovided in this Paragraph regardless of whether EPA 
or the State Plaintiffs have notified Settling Defendant(s) of the violation or made a demand for 
payment, but need only be paid upon demand. AlJ penalties shall begin to accrue on the day after 
payment is due and shall continue to accrue through the date ofpayment. Nothing herein shall 
prevent the simultaneous accrual of separate penalties for separate violations of this Decree. 

d. Any stipulated penalty required for failure to pay any amount due the United 
States under the preceding Section by the required date, shall be identified as stipulated penalties 
and shall be made by certified or cashier's check made payable to the EPA Hazardous Substance 
SupC'I'fund. The check, or a letter accompanying the check, sl!.all reference the name and address of 
the party malcing payment, the Combe Fill South Landfill Superfund Site, EPA~ Region ll and Site 
Spill ID Number 02-56 and DOJ Case Number 90-11-2·1134/l, and shall be sent by certified mail 
to: 

-9-
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On the day of each payment, Settling Defendant(s) shall send notice that payment has been made 
to the Department ofJustice and EPA in accordance with Section XUI (Notices and Submissions) 
and to: 

Chief, Environmental Enforcement Section 
United States Department ofJusticc 
OJ No. 90-11-2-1134/1 
Post Office Box 76ll 
Washington, D.C. 20044~7611 

Chief, New Jersey Superfund Branch 
Office of Regional Counsel 
United States Environmtmlal Protection Agency- Region II 

· 290 Broadway 
New York, New York 10007 
Attn: Combe Fill South Attomey 

Chief, Financial Management Branch 
United States Environmental Protection Agency - Region II 
290 Broadway- 29111 Floor 
New York, New York 10007 

e. AJJ.y stipulated penalty required for failure to pay any amount due the State 
Plaintiffs under the preceding Section by the required date shall be identified as stipulated penalties 
and shall be made by certified or cashier's check made payable to "TreaslJ!er, State of New Jersey.'' 
The check, or a letter accompanying the check, shall reference the Illlme and address of the party 
making payment, the Combe Fill South Landfill Superfund Site, and shall be sent by certified mail 
to: 

Section Chief, Cost Recovery & Natural Resources Damages Section 
Division ofLaw, New Jersey Department of Law,& Public Safety 
25 Market Street · 
Post Office Box 093 
Trenton, New Jersey 08625 

20. Tfthe United States and/or the State Plaintiffs prevail in an action to enforce this Decree, 
Settling Defendants shall reimburse the United States and the State Plaintiffs for all costs of such 
action, including but not limited to costs ofattomcy Liinc. 

-10-
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21. Payments made under this Section sha11 be in addition to any other remedies or sanctions 
available to Plaintiffs by virtue of Settling Defendants' failure to comply with the requirements of 
this Decree. 

22. Notwithstanding any other provision of this Section, the United States and/or the State 
Plaintiffs may, in its umeviewable discretion, waive payment of any portion of the stipulated 
penalties that have accrued pursuant to this Decree. Payment of stipulated penalties shall not excuse 
Settling D~fendants from payment as required by Section Vl or from performance of any other 
requirements of this Decree. 

VID. COVENANT NOT TO SUE BY PLAINTIFFS 

23. Except as specifically provided in Section IX (Reservation of Rights by Plaintiffs), the 
United States and State Plaintiffs eovcnantnot to sue or to take administrative action against Settling 
Defendants with regard to the Site, including, bul not limited to any action pursuant to Sections 106, 
107(a), and 113 ofCERCLA, 42,U.S.C. §§ 9606, 9607(a) and 9613, for any federal or State claim 
for Natural Resource Damages, or for any claim for relief by the State Plaintiffs pursuant to the New 
Jersey Spill Corirp~nsation and Control Act, New Jersey Sanitary Landfill Closure and Contingency 
Fund Act, and/or the New Jersey Water Pollution Control Act. With respect to present and future 
liability, this Covenant shall take effect upon receipt by EPA and the State Plaintiffs of all amounts 
required by Section VI (Escrow and Payment of Response Costs) and any amount due under Section 
VII (Failure to Comply with Decree). Tbjs Covenant Not to Sue is conditioned upon the satisfactory 
performance by Settling Defendants of all their obligations under this Decree. This Covenant Not 
to Sue is also conditioned upon the veracity and completeness of the Financiallnfonnation provided 
to the United States and the State Plaintiffs by the Settling Defendants. Subject to the limitations 
on cost recovery provided by Section ll4(b) ofCERCLA, 42 U.S.C. § 9614(b), if the Financial 
Information i~:~ sub~:~equently determined by a court ofcomp~o:lcntjuri~:~diction to be false or, in any 
material respect, inaccurate, Settling Defendants shall forfeit all payments made pursuant to this 
Decree and this Covenant Not to Sue and the Contribution Protection in Section XI (Effect of 
Settlement/Contribution Protection) shall be null and void. Such forfeiture shall not constitute 
liquidated damages and shall not in any way foreclose the right of either the Uniled States or State 
Plaintiffs to pursue any other claims, including any arising from Settling Defendants' false or 
materially inaccurate information. Nolwithstanding, Settling Defendants shall receive a credit for 
those monies paid pursuant to Section VI (Tiscrow and Payment of Response Costs) against their 
liability to United States and State l,laintitls arising in this eonsolidal~.:d action. This Covenant Not 
to Sue extends only to the Settling Defendants and does not extend to any other person, including 
any successors to Garbco, J. Filibcrto Sanitation, Inc., Chester Hills, Inc., John C. Filibcrto, and/or 
Joseph B. Filiberto. 

IX. RESERVATION OF RIGHTS BY PLAINTIFFS 

24. The United States and State Plaintiffs reserve, and this Decree is without prejudice to, 
all rights against the Setlling Defendants with respect to all matters not expressly included within 

- 11 -
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the Covenant Not to Sue in the preceding Section: otWithstanding any other provision of this 
Decree, the United States and State Plaintiffs reserve all rights against Settling Defendants with 
respect to: 

a. liability for failure of Settling Dcfcndant(s) to meet a requirement of this Decree; 

b. criminal liability; 

c. liability by the Settling Defendants, based upon Settling Defendants' ownership 
or operation of the Site or their transportation, treatment, storage, or disposal, or the arrangement 
for the transportation, treatment, storage, or disposal, of a hazardous substance, pollutant, 
contaminant or solid waste at or in connection with the Sitej after signature of this; Decree; and 

d. liability arising from lhe past, present, or future disposal, discharge, release or 
threat of release of a hazardous substance, pollutant, contaminant or solid waste outside the Site. 

25. Notwithstanding nny other provision of this Decree, the United States and State 
Plaintiffs reserve, and this Decree is without prejudice to, the right to reinstitute or reopen this 
action, or to commence a new action seeking relief o~er than as provided in this Decree, if the 
Financial Information provided by Settling Defendants, or tbc ccrti flcation made by the Settling 
Defendants in Section XII (Retention of Records and Certification) Paragraph 3S(c), is detennined 
by a court of competent jurisdiction to be false or, in any material respect, inaccurate. 

26. Subject to any credit provided by Paragraph 16, the United States and State Plaintiffs 
reserve, and this J?ecrec is without prejudice to, aiJ rights against any successor, by merger .or 
otherwise, to J. Filiberto Sanitation, lllc., Chester Hills, Inc., John C. Filibcrto, and/or Joseph B. 
Filiberto. 

X. COVENANT NOT 1'0 SUE BY SET'l'LING DEFENDANTS 

27. Settling Defendants Covenant Not to Sue and agree not to assert any claim for relief 
against .the United States or the State Plaintiffs, or their contractors or employees, with respect to 
the Site or this Decree, including but not limited to: 

a. any direct or indirect claim for reimbursement from or against the Hazardous 
Substance Superfund or the New Jersey Spill Fund, based on Sections I06(b)(2). 107, 111,112, or 
113 ofCERCLA, 42 U.S.C. §§ 9606(b)(2), 9607,9611,9612, or 9613; N.J.S.A. 58:10-23.1lk, et 
seq.; the Sanitary Landfill Contingency Fund, based on N.J.S.A. l3:1E·l05, et seq.; or any other 
provision of law; 

b. any claim against the United States or the State Plaintiffs arising out of response 
actions at or in connection with the Site, including claims under the United States Constitution, the 
New Jersey Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 
U.S.C. § 2412, as amended, or common law; or 

- 12. 
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c. any claim against the United States or State Plaintiffs pursuant to Sections 107 and 
113 ofCERCLA, 42 U.RC. §§ 9607 and 9613, or any State claim for relief, relating to the Site. 

Except a.q provided in Paragraph 29 of this Section and Paragraph 34 of Section XI (Effect 
of Settlement/Contribution Protection), these Covenants Not to Sue shall not apply in the event the 
United States or the State Plaintiffs bring a claim for relief or issue an order pursuant to tbe 
reservations set forth in Section IX (Reservation of Rights by Plaintiffs), but only to the extent that 
Settling Defendants' claims arise from the same re!.'Ponse action or response costs that the United 
States or the State Plaintiffs are seeking pursuant to the applicable reservation. Nothing in this 
Paragraph shall prevent Settling Defendants from taking action to enforce any provision of this 
Decree. 

28. ·Nothing in this Decree shall be deemed to constitute approval or prcauthorization of a 
claim within the meaning of Section 11 J ofCERCLA, 42 U.S.C. § 9611, or 40 C.F.R. 300.700(d). 

29. Settling Defendants agree not to assert any CERCLA claims for relief that they may 
have for all matters relating to the Site, including for contribution, against any other person. This 
waiver shalt not apply with respect to any defense, claim, or claim for rcliefthat Settling Defendants 
may have against any person if such person asserts a claim for reliefrelating to the Site against any 
Settling Defendant. · 

XI. EFFECT OF SETTLEMEN'l'/CONTRIBUTION PROTECTION 

30. Except as provided in this Decree, nothing herein shall be construed to create any rights 
in, or grant any claims for relief to, any person not a Party to this Decree. The preceding sentence 
shall not be conshUed to waive or nullify any rights that any person not a signatory to this Decree 
may have under applicable law. Except as provided in the pn:ccding Paragraph, the Parties 
expressly reserve any and all rights (including, but not limited to, any right to contribution), 
defenses, claims, demands, and claim for relief which they may have with respect to any matter, 
transaction, or occurrence relating in any way to the Site against any person not a Party hereto. 

31. Contribution Protection. 

a. Subject to the applicable requirements of Section 107(e) ofCERCLA, 42 
U.S.C. § 9607(e), the Parties agree, and by entering this Decree this Court fmds, that each Settling 
Defendant is entitled, as of the date of entry of this Decree, to protection from contribution actions 
or claims as provided by Sections 113(£)(2) and 122(g)(5) ofCERCLA, 42 U.S.C. 9613(f)(2) and 
9622(g)(5), for matters addressed in this Decree. The Parties further agree that each Settling 
Defendant is entitled, as ofthc date of entry ofthis Decree, to protection from contribution actions 
or claims to the extent available under New Jersey law. The matters addressed in this Decree are 
all response actions taken and to be taken by the Plaintiffs and private parties and all response costs 
incurred and to be incurred by the Plaintiffs and private parties at or in comlcction with the Site, and 
all natural resource damage.s incurred at the Site or as a result of the discharge of contaminants from 
the Site. The matters addressed in this Decree do not include thost: response costs or response 
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actions as to which Plaintiffs have reserved their rigHts under this Decree (exccptfor claims for 
failure to comply with this Decree), in the event the United States or the State Plaintiffs assert rights 
against Settling Defendants coming within the scope of such reservations. 

b. If Waste Management is held, by a court of compelentjurisdiction, to be a 
successor to any Settling bcfendant(s), Waste Management, in return for its agreement not to 
pursue, and to dismiss with prejudice any claim(s) for indemnification arising from its purchase of 
J. Filiberto Sanitation, Inc., pursuant to Paragraph 45, shall be entitled to protection from 
contribution actions or claims, a.s provided by Sections 113(f)(2) and 122(g)(5) ofCER.CLA, 42 
U.S.C. 9613(f)(2) and 9622(g)(5), and to the extent available under New Jersey law, equal to the 
amount of the payment(s) made by that (those) Settling Defendant(s) pursuant to this Decree. 

32. Upon payment, by the Settling Defendants, of all amounts required under Section VI, 
the United States and the State Plaintiffs shall promptly release any lien(s) filed against the Settling 
Defendants in relation to the Site. 

33. Settling Defendants agree. that, with rcspectto any suit or claim for contribution brought 
by them for matters rtllated to this Decree, they will notify EPA, the Department of Justice and the 
State Plaintiffs in writing no later than 60 days prior to the initiation of such suit or claim. Settling 
Defendants also agree that, with respect to any suit or claim for contribution brought against them 
for matters related to this Decree, they will notify EPA, the Department of Justice and the State 
Jllaintiffs in writing within 10 days of service of the complaint or claim upon them. In addition, 
Settling Defendants shall notify EPA, tbe Department of Justice and the State Plaintiffs within 10 
days of service or receipt of any Motion for Summary Judgment, and within I 0 days of receipt of 
·any order from a court setting a case for trial, for matters related to this Decree. 

34. In any subsequent administrative or judicial proceeding initiated by the United States 
or tb~ State Plaintiffs for injunctivt: relief, recovery of response costs, or otbeneliefrelating to the 
Site, Settling Defendants shall not assert, and may not mainwin, any defense or claim based upon 
the principles of waiver,. res judicata, the entire controversy doctrine, collateral estoppel, issue 
preclusion, claim-splitting, or other defenses based upon any contention that the claims raised by 
the United States or the State Plaintiffs in the subsequent proceeding were or should h1,1.ve been 
brought in the instant cnse; provided, however. that nothing in this Paragraph affects the 
enforceability of the Covenants Not to Sue by United States and State Plaintiffs set forth in Section 
VIII and by Settling Defendants set forth in Section X. 

:XII. RETENl'lON O.F RECORDS AND CERTIFICATION 

35. Retention of Records and Certification. 

a. Until 6 years after the entry of this Consent Decree, Settling DefendantS shall 
preserve and retain all records now in their possession or control, or which come into their 
possession or control, that relate in any manner to response actions taken at the Site or the liability 
of any person under CERCLA with respect to the Site, regardless of any corporate Tetention policy· 
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to the contrary. This Paragraph does not apply tci any docUlTients provided to the Settling 
Defendants by other parties pursuant to the Court ordered AlLt:mative Dispute Resolution process 
in this litigation. 

b. After the conclusion of the document retention period in the preceding paragraph, 
Settling Defendants shall notify EPA, DOJ and the State Plaintiffs at least 90 days prior to the 
destruction of any such records, and, upon request by EPA, DOJ, or the State Plaintiffs, Settling 
Defendant" shall deliver any such records to EPA or the .State Plainliffs. Settling Defendants may 
assert that Certain records are privileged under the attomey·client privilege or any other privilege 
recognized by federal law. If Settling Defendants ·assert such a privilege, they shall provide 
Plaintiffs with the following: 1) the title of the record; 2) the date ofthe record; 3) the name and title 
of the author of the record; 4) the name and title of each addressee and recipient; 5) a description 
of the subject of the record; and 6) the privilege asserted. However, no records created or generated 
pursuant to the requirements of this or any other settlement with the United States or tbc State 
Plaintiffs shall be withheld on the grounds that they are privileged. 

c. Settling Defendants hereby certify lhat, lO the best of their knowledge and belief, 
after thorough inquiry, they have: 

. i. not altered, mutilated, discarded, dcstroyCd or otherwise disposed of any 
records, reports, or other information relating to their potential! iabWty regarding the Site since the 
filing of suit against them regarding the Site, and that each has fully complied with any and all 
requests for information regarding tho Site and Settling Defendants' fmancial circumstances 
pursuant to Sections 104(c) and 122(e)ofCERCLA, 42 U.S.C. §§ 9604(e) and 9622(e), and Section 
3007 ofRCRA, 42 U.S.C. § 6927; and 

ii. submitted to EPA, DOJ and/or the State Plaintiffs Financia1.Infonnation 
that fairly, accurately, rind materially sets forth their financial circumstances, and that those 
circumstances have not materially changed between the time the Financial Information was 
submitted and the time Settling Defendant'i execute this Consent Decree; 

XTII. NOTICES AND SUBMISSIONS 

36. Whenever, under the terms of this Decree, notice is required to be gi-ven or a document 
i:s required to be sent by one party to another, it shall be directed to the individuals at the addresses 
specified below, unless those individuals or their successors give notice of a change to the other 
Parties in writing. Written -notice as specified herein shall constitute complete satisfa.cti9n of any 
written notic~ requirement of the Decree with respect to the United States, EPA, the Department of 
Justice, the State Plaintiff.o; and Settling Defendants, respectively. 

As to the United States: 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 

-·---- ·-·-·-· ·--·----
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United States Department of Justice (DJ # 90-11-2-1134/l) 
Post Office Box 7611 
Washington. D.C. 20044-7611 

Chief, New Jersey Superfund Branch 
Office of Regional Counsel 
United States Environmental Protection Agency - Region U 
290 Broadway - 17th Floor 
New York, New York 10007 
Attn: Combe Fill South Attorney 

Chief, New Jersey Remediation Branch 
. Emergency and Remedial Response Division 
United States Environmental Protection Agency - Region U 
290 Broadway - 19111 Floor 
New York, New York 10007 
Attn: Combe Fill South Remedial Project Manager 

As to the State Plaintiffs: 

Filed 10/28/2005 

Section Chief, Cost Recovery & Natural Resource Damages Section 
Division of Law, New Jersey Department of Law & Public Safety 
25 Market Street 
Post Office Box 093 
Trenton, New Jersey 08625-0093 

As to Settling Defendants: 

Damon Sedita, Esq. 
Sedita, Campisano & Campisano, LLC 
Edgewater Commons Two 
8 t Two Bridges Road, Suite 211 
Fairfield, New Jersey 07004 

As to Waste Management: 

[Insert name and address] 

XIV. RETENTION OF JURISDICTION 

Page 16 of 35 

37. This Court shall retain jurisdiction over this matter for lhc purpose of interpreting and 
enforcing lhe lcnns of this Decree. 

- 16-

.. - ··--·· . ··---·-----



Case 2:98-cv-04781-WHW-SDW Docume t 952 Filed 10/28/2005 Page 17 of 35 

XV. INTEGRATION/ PPENDICES 

38. This Decree and its appendices constitute e fmal, complete and exclusivl,) Dc<.."tee and 
understanding between the Parties with respect to th settlement embodied in this Decree. The 
Parties acknowledge thal there arc no representations, agreements or understandings relating to the 
settlement other than those expressly contained in this Decree. The following appendices are 
attached to and incorporated into this Decree: 

Appendix A is a map of the Site; and 

Appendix B is a list of the financial documents submitted by Settling Defendants. 

XVI. LODGING, OPPORTUNITY FOR PUBLIC COMMENT & BAR ORDER 

39. This Decree shall be lodged with the Court for a period of not less than 30 days for 
public notice and comment. The United States reserves the right to withdraw or withhold consent 
ifthe comments regarding the Decree di~clo~t: facts or considt.:l'ations which indicate tbat this Decree 
is inappropriate, improper, or inadequate. In the event of withdra~al by the United States from this 
Decree, the Stat~ Plainti1Ts reserve the right to withdraw as well. Settling DcfendanlS and Waste 
Management consentto the entry ofthis Decree without further notice, and agree not to oppose entry 
of the Decree. 

40. Iffor any reason this Court should decline to approve this Decree in the form -presented, 
or an Appellate Court of competent jurisdiCtion shall overturn entry, this Decree is voidable at the 
sole discretion of the United States, State Plnintit'fs and/or the Settling Defendants, and tbe terms 
of the Decree may not be used as evidence in any litigation betWeen the Parties and all rights ofthe 
Parties prior to lodging of the Decree shall be deemed to be in effect. In the event this De<..-ree is 
voided pursuant to this paragraph, aU monies paid by the Settling Defendants pursuant to Section 
VI (Escrow and Payment of Rcspon~e Co~ts), or held in escrow, ~;hall be rctun1ed within a 
reasonable time. · 

4l. Entry ofthis Decree is contingent upon an affirmative ruling by the Court on the otder 
submilted by Settling Defendants resolving all their liability with respect to the Site ("Order''), 
subject only to tbc reservations contained herein. If entry of the Order is s:ubscqucntlyovcrtunicd 
by an Appellate Court of competent jurisdiction, this Decree shall be voidable at the sole discretion 
of the United States and/or Settling Defendants. lfthe Decree is voided pursuant to this paragraph, 
the terms of the Decree may not be used as evidence in any litigation between the Parties and all 
rights of the Parties prior to lodging shall be deemed.to be in effect. ln the event this Decroe is 
voided pursuant to this paragraph, aU mm;ries paid by the Settling Defendants pursuant to Section 
VI (Escrow and Payment of Response Costs), or held in escrow, shall be returned within a 
reasonable time. 

- 17-
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XVII. SIGNATORIES/SERVICE 

42. The. undersigned reprcsentalivcs of Settling DefendantS to this lJecree, the Assistant 
Attorney General for the Environment and Natural Resources Division of the United States 
Department of Justice, the Assistant Commissioner for the New Jersey Department of 
Environmental Protection and the Administrator of the New Jcr8cy Spill Fund, each certifies that 
they are authorized to enter into the terms and conditions of this Decree and to execute nnd legally 
bind each Party on whose behalf they have 5igncd this document. 

43. Except as provided herein, each. Party hereby agrees not to oppose entry of this Decree 
by this Court or to challenge any provision of this Decree, unless the United States or, the United 
States and the State Plaintiffs, notify Settling Defendants in writing that they no longer support entry 
of the Decree. 

44. Each Settling Defendant shall identifY, on the attached signature page, the name and 
address of an agent who is authorized to accept service of process by mail on its behalf with re!lpect 
to all matters arising under or relating to thi~ Decree. Each Settling Defendant hereby agrees to 
accept service in that manner and to waive the formal service requirements set forth in Rule 4 of the 
Federal Rules of Civil Procedure and any applicable local tule:s of this Court, including but not 
limited to, service of a summons. This Decree may be signed in counterparts. 

XVID. AGREEMENT TO DISMISS INDEMNIFICATION CLAIM 

45. Waste Management agrees not to pursue, and to dismiss with prejudice, any clairn(s) for 
indemnification arising from the Plan of Reorganization and Agreement for the Exchange of Stock 
of Waste Management, Inc. for the assets of J. Filiberto Sanitation, Inc. · 

XIX. FINAL JUDGMENJ' 

United States District Judge 

. 18. 



I 
Case 2:98-cv-04781-WHW-SDW Oocume t 952 Filed 10/28/2005 Page 19 of 35 

TilE UNDERSIGNED PAR TLES enter into this Dec in the matter of United States v. Beckman 
Coulter, inc .. et al .• Civil Action No.98-CV-4812J (WHW) and New Jersey Department of 
Environmental Protection v. American Thermoplastic~ Corp., et al_, Civil Action No. 98-CV-4781 
(WHW) relating to the Combe Fill South Landfill Superfund Site: 

Date:_~-

FOR TI:IE UNITED STATES OF AMERICA 

KA~·, a ~6r4:1 KELL A. JOHNSON~ Actin:=:, tomey General 

STEVEN R. BAER 
Senior Counsel 
J. TOM BOER 
DAVID GORDON 
Trial Attorneys 
Environmental Enforce.ment Section 
Environment and Natural Resources Division 
United States Department of Justice 
Post Office Box 7611 
Washington, DC 20044-7611 

CHR.ISTOPHER J. CIJ.RJ.STlE 
United States Atlomey 

MJCHAEL A. CHAGARTIS 
Assistant United States Attorney 
District ofNew Jersey 
Federal Building, 7th Floor 
970 Broad Street 
Newark, New Jersey 07102 
973-645-2839 
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TH.E UNDERSIGNED PARTIES enter into thi!ii Dedt·ee in the mattc1· of United StatQ v. Seckman 
Coulter, [nc., et a/., Civil Action No.98-CV-4812 (WHW) and New Jersey Department of 
Enviromnental Protectio11 v. American Thumoplastics Cnrp., st aL, Civil Action No. 98-CV-4781 
(WHW) relating to the Combe F.ill South Landfill Superfund Site: 

irector, Emergency and Remedial Response Divisiou 

~ e-. ~"TAJ'.oV'--~--. 
WILLIAM 1UCKBR 
Assistant Regional Counsel 
United States Environmental Protection Agency -·Region n 
290 Bt·oadway 
:New York, New York 10007 
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mE UNDERSIGNED PAR TIES enter into this Dec in tbe matter of United StaJes v. Beckman 
Coulter, Inc.,' et a(., Civil Action No.98-CV-4812 (WH\V) and Ne-w Jersey Department of 

· Environmental Protection v. American Thermoplastics Corp., et al., Civil Action No. 98-CV-4781 
(WHW) relating to the Combe Fill South Landfill Superfund Site: 

Dated:#-

Dated:~· ~---

NEW JERSEY DEPARTMENT OF 
ENVIRONMENTAL PROTECTION AND 
NEW JERSEY SPILL COMPENSATION 
F 

JOHN S. WAtSON, Jr. 
Assistant Commissionert Natural and 
Historic Resources 

~~~ 
ONARD ROMINO 

·21. 

AdminiBtrator, New Jersey Spi)l 
Compensation Fund 



Case 2:98-cv-04 781-WHW-SDW Docume 1952 Filed 10/28/2005 Page 22 of 35 

THE UNDERSlGNED PARTIES enter into this Decree in the matter of United States v. Beckman 
·Coulter, Inc., et al., Civil Action· No.98.CV-4812 (WHW) and New Jersey Department of 
Environmental Protection v. American Thennoplastic.~ Corp., et al., Civil Action No. 98-CV -4 781 
(WHW) relating to the Combe Fill South Landfill Superfund Site: · 

Dated: ___ _ 

Dated: ~JW 

·.Dated:· ____ _ 

NEW JERSEY DEPARTMENT OF 
ENVIRONMENTAL PROTECTION AND 
NEW JERSEY SPILL COMPENSATION 
fUND 

lOSEPH SEEBODE 
Assistant Commissioner. Site Remediation 

LEONARD ROMlNO 
Admin1strator. New Jersey Spi.ll 
Compensation Fund 
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THE UNDERSIGNED P ARTlES enter into tllis Decree in the niatter of United States v. Be~an 
Coulter, Inc., et al., Civil· Ac.tion No.98-CV-4812 (WHW) and New Jersey Department of 
Environmental Protection v. American Thermoplastics Corp .• et al., Civil Action No. 98-CV ~4781 
(WHW) relating to the Combe Fill South Landfill Suped"und Site: · 

FOR DEFENDANT GARBCO ASSOCIATES, INC. flk/a. 
J. J:t:ILIBERTO SANITATION) INC. 

Date:~~ '1-.p,p>" ~-lLit4?tF. <?~cA_l'l 
Name: 'jo :s ~ pi.4 ~ .Ff f,bett~ 
Address: · 
· . ? cr f s Ia. -1>."' t.1A 'P,.. · 

. . :f"px.f L,q,.,./e.~ d~:~ /"/ 'TL. 33.1/t 
Agent Authorized to Accept Service on Behalf of Above-signed Party: 

Name: 

Title: 

Address: ____ _ 

. 23 
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THE UNDERSIGNED PARTIES enter into this Deer e in the matter of United States v. Beckman 
Coulter, Inc., et al., Civil Action No.98-CV-48i2 (WHW) and New Jersey Department of 
Environmental Protection v. American Thermopla.sti Corp .• et al .• Civil Action No. 98-CV -4781 
(WHW) relating to the Combe Fill South Landfill Superfund Site: · 

FOR DEFENDANT GARBCO ASSOCIATES, INC. flkJa 
J. FILIBERTO SANITATION, lNC. . 

~J2e#~es~~ 
arne: :=[AO\ ~tc....v~R~'?C!::.~ -:n\C,. 

Address: ----r)t u~ R . lt:-F . IS f) o j 

. -:s-ot\~ Q., r L L-t ~e R..Ta 

Agent AuthoriZed to Acecpt Savic·c on Behalf of Above-signed Party: 

Name: 

Title: 

Address: ____ _ 

24 
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. ~ 

Name: 

Title: 

Address: ~~-~-

25 
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THE UNDERSIGNED P ARTU•:s enter into this Dec in the matter of United States v. Ber;kman 
Coulter, Inc.,· et al., Civil Action N~.98·CV -4812 ! (WHW) and· New J~..rsey Departme~t of 
Environmental Protection v. American Thermoplastics Corp,, et al., Civil Action No. 98-CV -4 781 
(WHW) relating to the Combe F.ill South Landfill Superfi.md Site: 

FOR DEFENDANT CHESTER HJLLS, JNC. 

Date: 1.4-- )o ~a$ 

Agent .AuthoTi7.ed to Accept Service on Behalf of Above-signed Party: 

Name: 

Title: 

Address: -----

.26 
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THE UNDERSIGNED PARTIES enter into this De ~in, the matter of Uriited States v. Beckman 
Coulter, Inc., et al., ~ivil Action No.98-CV-4812 (WHW) and New Jersey Department of 
Environmental Protection v. American Thf!:rmoplastic C.oip .• eta/., Civil Acti<:m No, 98-CV -4781 
(WHW) l'elating to the Combe Fill South Landfill S trlund Site: 

· FOR DEFEND A NT JOSP.PH B; FUJBERTO 

• /~"ll~.j..::;k Date:_t{jd I{WP) · . ~ ~ 
JOS-illiFrrlsERT~ · ---··· ·~ 

Address: ?"'/ ;FC 1 ,:~ ~A l.t ;,. J)..-

.fp 11...'<~- t.- ~..d~~ J#. '"' Ft.. 7..1-; J l 
Agent Authorized to Accept Service on Behalf of Above-signed Party: 

Name: 

Title: 

Address.: ____ _ 

27 

... -~-·-···--·--------



Case·2:98-cv-04781-WHW-SDW h' Docume 

1 

t 952 Filed 10/28/2005 Page 28 of 35 

1HE ONnERSlGNnO PAR.Tlr~ enter into this Decree in the matter of U11ite.d States v. Beckman 
Coulter, Inc., et al., Civil Action No.98-CV-4812 (WHW) and New Jersey Department of 
Envrrortmental Protection v. American Thermoplastics Corp., et al., Civil Action No. 98-CV -4781 
(W HW) relating to the Combe Fill South Landfill Superfund Site: 

FOR DEFENDANT JOHN C. FILIBERTO 

Date: 4- -to-o~ 

Agent Authorized to Accept Service on Behalf of Above--signed Pmty: 

Name: 

Title: 

Address: --~--

28 
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I. 
! 

THE UNDERSIGNED PARTIES enter into this Decree in the matter of United States v. 
Btcbnan Coulttrr, Inc., et al., Civil Act\on No.98-CV-481 2 (WHW) a!ld Ne.w .l"'rsey Department 
ofEnviron:rn~nral Protection v. American Tharmoplasrics.Corp., er al., Civil Action No. 98·CV- · 
4781 (WHW) t.~la.ting to the Combe FiU South Landfill Supeyfund Site; 

Date:~---

FOR DEFENDANT WASTE MANAGEMENT OF NEW 
JERSEY, INC. 

Name: Stephen T. Joyc 
Address: 4 Liberty l.an,e West 

Hampton, Nil 03 842 

Agent Authorized to Acc:ept Service on Behalf of Abovc:-si'gned Party: 

Name: Pamda ~~ Oogd~. Esq .. 

. Tide: ..fm:mi!!:lc:r...____~---

Address: Si!l.!l.Ewing LLP 
750 Coli~ Ro!S g?Ast . _ 

-~qc:etgn. NJ 08540 

29 
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UNlTEJJ STATES DlSTRICT COURT 
FOR THE DISTRICT~OF NEW JERSEY 

NEWARK VICINAGE 

NEW JERSEY DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, ETAL. 

Plaintiffs, 

v. 
AMERICAN THERMOPLASTICS CORP., 
RT Af .. , 

DelC~ndants. 

:Civil Action No. 98-cv-4781 (WHW) 

(Consolidated Cases) 
ORDUR RJJGAlilliNG FILIBER.TO 

SD'lTLING DEFENDANTS 

WHEREAS, a Settlement Agreement ("Agreement") was made (and is embodied in 

the Partial Consent Decree as hereinafter defined) between plaintiffs United States of 

America and New Jersey Department of Environmental· Protection (collectively the 

"Government Plaintiffs") on the one hand, and Garbco Associates, Inc. (f/kla J. Filiberto 

Sanitation, Inc.), Chester Hills, Inc., Joseph B. Filiberto, individually and John C. Filiberto, 

individually (collectively the "Filiberto Defendants") on the other hand. Pursuant to the 

Agreement, the Filiberto Defendants together agreed to pay an amount specified in the 

Agreement to settle their respective liability with regard to the Combe Fill South Landfill 

Superfund site (the "Site") in ex~hange for a release and covenant not to sue provided by 

the Government Plaintiffs. 

WHEREAS, the parties have agreed to the entry of the Partial Consent Decree and 

the within Order upon the filing of the "Stipulation between the United States, the State of 

New Jersey, and Liaison Counsel" (attached hereto as Exhibit A). 
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WHEREAS, the Case Management Orde entered by this Court on June 2, 1999, as 

amended ("CMO"), establishes an alternative ispute resolution ("ADR") process in this 

action, and sets forth the respective rights and o ligations of parties that have opted into, and 

parties that have opted out of, the ADR process. 
' 

WHEREAS, the Settlement Process Proto¢ol Order entered by this Court on December 

21, 1999 ("Settlement Order") requires the parties to this action to engage in settlement 

discussions. 

IT IS HEREBY ORDERED AS FOLLOWS: 

The following sets forth the rights and obligations of the Filiberto Defendants under the 

CMO and the Settlement Order, as of the effective date of the Agreement: 

1. Withdrawal from the ADR Process. Each of the Filiberto Defendants shall be 

deemed to have withdrawn from the ADR Process pursuant to Paragraph 7 4 of the CMO. 

2. ADR Assessments. The Filiberto Defendants shall not be required to pay 

. any further ADR expenses (as set forth in Paragraph 59 of the CMO). including without limitation 

any ADR assessments which were not due to be paid as of the date of the effective date of the 

Agreement. The Filiberto Defendants shall pay all outstanding ADR assessments within thirty (30) 

days of the effective date of the Agreement. 

3. Liaison Counsel Fees. The Filib.erto Defendants shall not be required to 

pay Liaison Counsel fees (as set forth in Paragraph 19 of the CMO) in connection with Liaison 
' 

Counsel services. rendered after the effective date of the Agreement. The Filiberto Defendants 

shall pay all such outstanding Liaison Counsel fees within thirty (30) days of the effective date of 

the Agreement. 

2 
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. 
4. Discovery. The Filiberto Defendants shall not be subject to discovery 

requirements applicable to ADR opt-in and opt-out parties set forth in Subpart B of the· CMO. 

5. Other ADR Obligations. The Filiberto Defendants shall have no further 

obligations under the ADR process as set forth in the CMO. 

6. Bar Order_ 

A. As of the date of entry of this Order, all claims asserted, or to be 

asserted, or which could be asserted in connection with the CFS Site by the Filiberto 

Defendants against any of the Parties to this Consolidated Action, including but not limited to 

claims for contribution under CERCLA, 42 U.S. C. §§ 9601, et seq., as a!llended, or the New 

Jersey Spill Act, N.J.S.A. 58:10-23. 11, et seq., as well as all other statutory and common law 

claims of whatever nature, are hereby barred, permanently enjoined, dismissed with prejudice, 

satisfied, and are otherwise unenforceable. 

B. As of the date of entry of this Order, all claims asserted, or to be 

asserted, or which could be asserted by any Party to this Consolidated Action or in any other 

action for matters in connection with the CFS Site, including but not limited to Paragraph 7(A) 

Claims (as l')ereinafter defined), claims for contribution under CERCLA, 42 U.S.C. §§ 9601, et 

seq., as amended, or the' New Jersey Spill Act, N.J.S.A. 58:10-23. 11, et seq., as well as all 

other statutory and common law claims of whatever nature, against any Filiberto Defendant, its 

past, present, and future officers, directors, shareholders, employees, as well as Terralinda, 

Inc., Sari Corp., Jay Associates, as well as Jane V.O. Filiberto. Shirley Filiberto, and their children 

and any trusts of which any of the above is a trustee and/or beneficiary, and/or assign, are 

hereby barred, permanently enjoined, dismissed with prejudice, satisfied, and are otherwise 

unenforceable. 

3 
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7. Definitions. 

For purposes of this Order: 

A. "Paragraph 7(A) Claimf The term "Paragraph 7(A) Claims" shall· 

include any and all suits, claims (including ~ontractual claims), damages, judgments, 

causes of action, directives, orders, decrees, liabilities, losses, penalties, fines, costs 

. and/or expenses, past, present, or future, whether known or unknown, brought by any 

person or entity, in connection with: 

(1) Environmental conditions or environmental 
contamination at, on, under, in, or emanating from 
the Site; 

(2) The subject matter of th_e Actions: 

(3) Response Actions; 

(4) Response Costs; 

(5) Natural Resource Damages, Claims by the State or 
Federal Government; 

(6) All 'costs in connection with the September 29, 1986 
ROD (or any future ROD, amended ROD, ESD, or 
five-year review of the ROD) for the Site; 

(7) Any other Government claims (except for those clair:ns 
contained in Section IX, Paragraphs a-d in the Partial 
Consent Decree), including federal and state income · 
taxes, interest, and penalties that may arise as the result 
of the Filiberto Defendants receipt of the insurance 
proceeds, the amount of said proceeds having been 

. negotiated by the Government, placed in trust, used to 
settle the Government's response costs and future cost 
claims, and used to pay the legal fees and expenses of 
GARBCO. The insurance recoveries, including those 
attributable to the Defendants individually, were 
exclusively intended to be used in furtherance of the 

· corporate purpose of protecting the Filiberto Defendants' 
trade . or business and as such are ordinary and 
necessary deductible expenses of the corporation; 

4 
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(8) All Group Costs; and 

(9) Paragraph 7(A) Claims shall not include: 

(a) Any and all personal injury and property damage claims 
by parties other than the Government Plaintiffs for money 
damages, restitution, or diminution of value based upon 
statutory or common-law claims (including tort or negligence 
theories), excepting any such claims· asserting negligent 
performance of a Response Action by the Government 
Plaintiffs, other responsible parties or any contractor or 
consultant retained by them: 

(b) Any and all claims of whatever nature for environmental 
contamination resulting from the release of hazardous 
substances at a location other than the Site, excepting off-Site 
migration from the Site; and 

(c) Any and all claims of whatever nature for criminal 
liability in connection with the Site. 

B. "Partial Consent Decree" shall mean that Agreement entitled "Partial 

Consent Decree Between Plaintiffs United States of America, New Jersey Department of 

Environmental Protection and Administrator of the New Jersey Spill Compensation Fund, and 

Defendants Garbco Associates, Inc. f/k/a J. Filiberto Saniti?tion, Inc., Chester Hills, Inc., Joseph 

B. Filiberto and John C. Filiberto" which was lodged with the Court June 24, 2005. 

C. "Natural Resource Damages" shall mean damages for injury to, 

destruction of, or loss of federal and/or state natural resources at or relating to off-Site migration 

from the Site, and for the costs of any natural resource damage assessments at the Site, as set 

forth in Sections 107(a) and 111(b) ofCERCLA, 42 U.S.C. §9607(a) and 9611(b) and N.J.S.A 

58:10-23.1 lb and N.J.A.C. 7:26E-1.8. 

D. "Response Costs" shall mean all costs of "response" as that term is 

defined by Section 101(25) of CERCLA, 42 U.S.C. §9601 (25), including past and future costs of 

5 
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response, both direct and indirect, past and future "cleanup and removal cost" (as that term is 

defined in N.J.S.A. 58:1 0-23.11 b), both direct and indirect, and including all past and future 

costs in connection with · Operable Units 1 and 2 (including costs of any operation and 

maintenance) and oversight and administrative costs, and interest incurred or to be incurred at 

the Site. Indirect costs of response incurred or tl) be incurred at the Site shall include all costs 
! 
I 

calculated by EPA according to its. June 2, 2000 pplicy for calculation of indirect costs, as set forth 

in the Federal Register (65 FR 35,339~35,345) to ~he extent EPA applies such policy at the Site. 

Such response costs shall also include all costs in connection with the Site and which qualify as 

Response Costs as defined herein above. that the Government Plaintiffs or other responsible 

parties have incurred or may incur, and all amounts that the Government Plaintiffs or other 

responsible parties are obligated to pay, may become obligated to pay, or actually pay, whether by 

settlement or by judgment, in connection with all claims asserted by Foster Wheeler 

Envirosponse, Inc. ("Foster Wheeler"), and any other contractors, subcontractors, or other 

entities who performed the remediation of the Site for the Government Plaintiffs, in Foster 

Wheeler Envirosponse, Inc. v. The State of New Jersey Department of Environmental Protection 

and O'Brien & Gere Engineers, Inc .. Docket No. MRS-L-2290-96. 

E. "Response Actions" shall mean any investigation, characterization, 

removal or remediation which arises from or relates to environmental conditions or environmental 

contamination on. under, in or emanating from the Site pursuant to any statute (including but not 

limited to, CERCLA, 42 U.S.C. §§9601, et ~as amended, the Resource Conservation and 

Recovery Act, 42 U.S.C. §§6901, et seq .. as amended, the Federal Water Pollution Control Act, 

33 U.S.C. §1251, et ~ as. amended,· the Clean Air Act, 42 U.S.C. §§7401, et ~ as 

amended, the New Jersey Spill Act, N.J.S.A. 58:10 .. 23.11, et seg., the New Jersey Sanitary 

6 
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Landfill Closure and Contingency Fund Act, N.J.S.A. 13:1E-100, et ~and the New Jersey 

Water Pollution Act, N.J.S.A 58:10A-1 et seq.), .rule, regulation, ordinance or other law or 

common law. 

F. "Group Costs" shall mean all past and future response costs incurred 

by the Combe Fill South Landfill PRP Group and its members including, but not limited to, costs to 

date in connection with PRP identification and litigation, remedial investigation, remedy evaluation, 

settlement negotiation, liability allocation, attorneys' fees, and other expenses which the Group and 

its members allege are recoverable from PRPs, and such additional costs as the Group and its 

members incur in the· future. 

G. "Actions" shall include the consolidated cases entitled New Jersey 

Department of Environmental Protection, et al. v. American Thermoplastics Corp., et al., Civil Action 

No. 98-cv-4781. 

8. This Order does not affect the ability of the non-settling parties in these 

Actions to seek to reduce their respective share of liability, if any, by the Filiberto Defendants' 

respective share of liability, as allowed by law. 

9. This Bar Order shall be. construed consistently with and to effectuate the 

· purposes of the Partial Consent Decree. Nothing herein is intended to affect rights, claims and 

defenses, including those set forth in the Partial Consent Decree, among the Parties remaining 

in the Actions after the entry of the Partial Consent Decree and this Order. 

SO ORDERED. 'f 
Dated: 2Y at~ '2005. 

10111/05 

7 



! ' ; 

Case 2:98-cv-04781-WHW-SDW Document 952 Filed 10/28/2005 Page 8 of 9 

STIPULATION BETWEEN THE UNITED STATES, 
THE STATE OF NEW .JERSEY, AND LIAISON COUNSEL 

The United States, the State of New Jersey and counsel for the direct and/or third party 
defendants (collectively, the "Parties") have asserled variotL'l claims and arguments with respect 
to purported indemnification agreements with J. Filiberto Sanitation (JFS) and/or Chester Hills, 
Inc. and/or agreements to include other defendants and/or third party defendants as in~tireds 
under insurance policies issued to JFS and/or Chester Ilills, Inc. (collectively "Ab'Teements"). 

The Parties hereby consent to the lodging and entry of the Consent Decree and Bar Order. 
The Parties further agree that, except a<:; expressly provided in the Consent Decree and Bar 
Order, the lodging and entry ofsaid Consent Decree and Bar Order, settling claims between the 
United States, the State of New Jersey, JFS and Chester Hills, shall not waive and/or abrogate 
any legal arguments or claims by any of the Parties in the ADR Process or this Action, with 
respect to the efiect of said Ab'Teements, including, but not limited to, any alleged effect they 
may have upon allocation of response costs or the contribution share llf a party. 

This Stipulation supersedes all prior versions. 

lbis Stipulation may be executed in one or more counterparts, each of which will be 
deemed an original, but all of which will constitute o.ne and the same instrument. 

IN WITNESS WHEREOF, the parties have hereby executed this Stipulation on 
this ~ay of October, 2005. · . 

STEVEN R. BAER 
DAVID GORDON 
Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 

MARIELLEN DUGAN 
ACTING ATTORNEY GENERAL 

By: 
r El n Halloran 

e ty Attorney General 
Attomey for N.J. Department of 
Environmental Protection and 
Administrator, New Jersey 
Spill Compensation Fund 

EXHllHT A 
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SQUIRE 

ZENSTETN, ESQUIRE 
Liaison Counsel for 
Third Party D · ulant Transporters 

DAVID MICHELMAN, ESQUIRE 
Liaison Counsel tor 
Non- nicipal Third Party Defendants 

Liaison Counsel for 
Municipal Group 
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APPENDIX A 

MAP OF COMBE FILL SOUTH SUPJ£.Rl''UND SITE 
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APPENDIXB 

FINANCIAL DOCUMENTS SUBMITIED BY SETTLING DEFENDANTS 

--------------······-



01/09/04 

02/04/04 

• 

United Sttllei v. Beckman Cordier Inc., et aL 
Civil Action 98-4781 .D. N.J. 

FJLlBERTO "ABIUTY TO PAY" DOCUMENTS 
Subject to Consent Order of Protectron (Jan. 23, 20fJ4) 

DOCUMENT 

Ltr fr Salisbury/Killian & SaJisbury, P.C. to Baer & Boer/USDOJ and HaUamn/NJ reSelective V. J. Filiberto Sanitation, attaching materials 
providing an accmmting of money that has gone in and out of the Master Trust Fund re pervious insurance settlements - attacbmenm as 
follows: 

Spreadsheet - Escrow Funds reflecting income and outflow for the Trust -Selective V. J. Filiberto Srmitotion, no: MRS-L-1593-96 

Spreadsheet- Handwritten ledger for Joseph & Jobil Filiberto. Summary ofGcreimbursed Costs 1991/2003 

Spreadsheet - listing by month all of the Schwartz Tobia in~·oic~ from 1991 until the establishment of the Trust - "Paid by Garbco 
Associates.•• 12103 

Spreadsheet - reflec-ting by year, the reimbursements for expenses incurred from 1991 through 2003 

Ltr fr Sedita to Baer & BoerJUSDOJ, & to Ha11oraniNJ responding to Dec. 9, 2003 ltr requesting various documentll & information re 
Filiberto/Garbco Settlement: Ability to Pay Analysis - attachments as follow: 

lndio,-idual Ability to Pay Claim for Joseph & Jane Filiberto, reflecting Background Information, Net Worth, Certification Concerning Asset 
Transfers- /s/ 01/14/04 by Joseph Filiberto 

1998 Joint Tax Returns for Joseph & Jane Filibcrto 

1999 Joint Tax Returns for Joseph & Jane Filiberto 

2000 Joint Tax Returns for Joseph & Jane Filiberto 

2001 Joint Tax Returns for Joseph & Jane Ftliberto 

2002 Joint Tax Returns for Joseph & Jane Filiberto 

-1-

() 
Q) 
(/) 

CD 
1\J 
<D 
co 

I 
(') 

< I 

0 
.j:>. 
""'-~ 
co 
--" 
I 

~ 
I 
~ 
I 

(J) 

0 
~ 

0 
0 
(') 
c 
3 
CD 
::r­
·~ 

__ co_ ___ --
01 
1\J 

11 

CD 
0. 
--" 
0 --1\J 
co --1\J 
0 
0 
CJ'1 



United States v. Beckman Coulter llfG. d al 
Civil Action 98-1781 .D. N.J • . 

FILIBERTO ''ABILITY TO PAY" DOCUMENTS 

DOCt..'i\1RNT 

Attachments to Feb. 4, 2004 ltr. (cont'd) 

Individual Ability to Pay Claim f01 Jobn & Shirley Filiberto, - Background Info., Net Worth, Certification re Asset Transfers 

1998Joint Tax Returns for John& Shirley Filiberto 

1999 Joint Tax Returns for John & Shirley Filiberto 

2000 Joint Tax Returns for John & Shirley Filiberto 

2001 Joint Tax Returns for John & Shirley Filiberto 

2002 Joint Tax Returns for John & Sbitley Fuiberto 

USDOJ Financial Statement of Corporate Debror - Ga:Ibco Associates, Inc., formerly J. Filiberto Sanitation, Inc. 

Form 1120S Income Tax Returns far an S Corporation for GARBCO ASSOCIATES INC. far yeatS 1998 through 2002 

Jan. 15, 2004, fsl Certification ofJobn C. Fihbert.o- be set up irrevocable trusts for wife & chlldren pri<ir to sale of J. Filiberto Sanitation, Inc. 

Jan. 15,20041 !sl Certification ofSegio A. Pagliery, Esq.- he reviewed Joseph B. Fib'berto's 7/20/01 Certification- beneficiaries ofJane 
Filiberto's 1990 Living Trust referred to in Joseph Filiberto's 7i20f01 Certification are Jane Filiberto & children, Joseph B. Filiberto is neither 
a Trustee, Protector. Independent Trustee. nor a permissible beneficiluy under this trust 

Certificate of Dissolution of Chester Hills, Inc. filed May 30. 1979 

Consent Order of Protection in U.S. v. Beckman Coulter, Inc. 98-CV -48 S 1 requiring Filiberto Defendants produce Confidential Financial 
documents which are governed by FRE 408, lsi Judge Walls, Jan. 23, 2004 
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04i08/04 

04/29104 

03/24/05 

DOCUMENT 

Utdld StaJes v. Becknum Coulter life., et al 
CMf Action 98-4781 .D. JtU. 

FILIBERTO "A.BH.ITY TO PAY" DOCUMENTS 

Ltr fr Sedita to Baer & Boer/USDOJ providing response to Government's additional requests re Filiberto/Garbco Settlement: Ability to Pay 
Analysis wUh anacblne.nts as follows: 

2002 U.S. Income Tax Return for an S Corporation, Fonn 1120S for Beuconfield FEIIDlS, Inc., c/o JoJm C. Filiberto 

2002 U.S. Return of Partnership Income, Fonn 1 065 for BFFI LTD clo Shirley S. Filibct10 

Schedule A- John and Shirley S. Filibcrto Real Estate Sale A11ocation, Sale Date Dec. 12, 2001 -Total Selling Prke $1,212.Sg8 

Ltr fr Sedita to HaiJoraniNJ responding to Halloran's April2, 2004ltr requesting supplemental infonmtiou re Fih'berto!Garbco Settlement: 
Ability to Pay Analysis with attacbments as follows: 

Nov. 10, 1999 Deed- Shirley S. Filiberto, Grantor, transfers ownership ofpropertyinChesterTowruship, Block No. 16, Lot No. l2 to 
Vincent J. Rasa, Grantee 

Dec. 12, 2001 Special Warranty Deed- Grantor John C. Filiberto, wife, Shirley Filiberto et al. conveys property in Sniith County, 
Texas to Texall Land & Lakes, Ltd. 

Experian Cre-dit Report prepared for Joseph Filiberto, reflecting Federal Tax Lien [faxed by Sedita to Boer,USDOJ] 
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